DEPARTMENT  OF 
THE  INTERIOR 

Fish  and  Wildlife 
Service 


CAPTIVE  WILDLIFE 
REGULATION 


Advance  Notice  of  Proposed 
Rulemaking 


16144 


PROPOSED  RULES 


[4310-55] 

DEPARTMENT  OF  THE  INTERIOR 

FUh  and  Wildlife  Service 
[50  CFR  Pert  17] 

CAPTIVE  WILOUFE  REGULATION 
Advance  Notice  of  Ptopoied  Rulemaking 

AGENCY:  Fish  and  Wildlife  Service. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  It  is  the  policy  of  the 
Fish  and  Wildlife  Service  to  periodical¬ 
ly  review  the  regulations  published 
under  the  EIndangered  Species  Act  of 
1973.  Numerous  comments  from  the 
public  in  the  past  few  years  indicate 
that  equal  application  of  provisions  of 
the  Act  to  both  captive  and  wild  popu¬ 
lations  of  Endangered  and  Threatened 
spt^cies  has  interfered  with  propaga¬ 
tion  of  captive  populations  of  such 
species.  Accordingly,  the  Service  is 
considering  a  change  in  its  regulations 
that  would  eliminate  unnecessary 
permit  requirements  for  activities  in¬ 
volving  certain  captive  species.  Con¬ 
trols  would  be  retained  to  the  extent 
needed  to  protect  wild  populations. 
The  Service  seeks  public  conunent  on 
the  approach  outlined  in  this  notice, 
which  could  lead  to  a  proposed  rule- 
making. 

DATES:  Comments  should  be  submit¬ 
ted  to  the  Director  within  60  days. 
This  time  limit  expires  on  June  13, 
1978. 

ADDRESSES:  Comments  should  be 
sent  to  the  Director,  U.S.  Rsh  and 
V.’ildlife  Service,  Federal  'Wildlife 
Peiinit  Office,  Washington,  D.C. 
20240. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Richard  M.  Parsons,  Chief,  Fed¬ 
eral  Wildlife  Permit  Office,  U.S. 
Rsh  and  Wildlife  Service,  Washing¬ 
ton,  D.C.  20240,  202-254-8100. 

SUPPLEMENTARY  INFORMATION: 

Backghound 

The  Endangered  Species  Act  of  1973, 
16  U.S.C.  §  1531-1543,  prohibits  certain 
activities  with  respect  to  wildlife  listed 
as  Endangered.  The  prohibited  activi¬ 
ties  include  import  Into,  and  export 
from  the  United  States:  taking  any 
such  species  in  this  country,  its  terri¬ 
torial  sea  or  on  the  high  seas,  posses¬ 
sion,  sale  or  transport  of  unlawfully 
taken  wildlife,  and  interstate  or  for¬ 
eign  commerce  in  the  course  of  a  com¬ 
mercial  activity.  The  pertinent  excep¬ 
tions  allowed  by  the  Act  are  for  (1) 
wildlife  held  in  captivity  or  in  a  con¬ 
trolled  environment  on  December  28, 
1973,  (the  effective  date  of  the  Act), 
except  for  wildlife  held  in  the  course 
of  a  commercial  activity;  and  excep¬ 


tion  by  permit  for  (2)  scientific  pur¬ 
poses;  (3)  enhancement  of  the  propa¬ 
gation  or  survival  of  the  species;  and 
(4)  economic  hardship. 

In  addition  to  treating  Endangered 
Species,  the  Act  established  the  cate¬ 
gory  of  Threatened  species  for  those 
that  are  likely  to  become  Endangered. 
It  was  left  to  the  Secretary  of  the  In¬ 
terior  or  Commerce  to  establish  the 
prohibitions  and  exceptions  needed  to 
conserve  Threatened  species.  Ilow-ever, 
the  Act  states  that  the  Secretary  may 
by  regulation  prohibit  the  .same  activi¬ 
ties  for  any  Threatened  species  as  are 
prohibited  for  Endangered  ones. 

The  purposes  of  the  Act  are  to  pro¬ 
vide  a  means  for  conserving  the  eco¬ 
systems  upon  which  Endangered  and 
Threatened  species  depend,  to  provide 
a  conservation  program  for  such  spe¬ 
cies,  and  to  take  appropriate  steps  to 
achieve  the  purposes  of  certain  wild¬ 
life  treaties  and  conventions.  The  Act 
does  not  specifically  provide  for  spe¬ 
cial  treatment  of  captive  species  as  op¬ 
posed  to  species  in  the  wild.  In  fact, 
the  exception  it  provides  for  pre-Act 
individuals,  the  first  exception  men¬ 
tioned  above,  clearly  indicates  that  the 
prohibitions  apply  to  captive  po.st-Act 
individuals.  The  Service  considers  the 
purpose  of  the  Act  to  be  best  serv'ed  by 
conserving  species  in  the  wild  along 
with  their  ecosystems.  Populations  of 
species  in  captivity  are,  in  large 
degree,  removed  from  their  natural 
ecosystems  and  have  a  role  in  survival 
of  the  species  only  to  the  extent  that 
they  maintain  genetic  integrity  and 
offer  the  potential  of  restocking  natu¬ 
ral  ecosystem.s  where  the  species  has 
become  depleted  or  no  longer  occurs. 

The  Service  recognizes  that  strict 
application  of  the  prohibitions  creates 
obstacles  to  the  effective  propagation 
of  captive  wildlife.  The  response  has 
been  to  treat  the  captive  populations 
of  certain  otherw'ise  Endangered  Spe¬ 
cies  as  Threatened,  w'hich  allows  per¬ 
sons  holding  and  propagating  these 
animals  more  flexibility  and  greater 
ease  in  transferring  breeding  and 
propagation  stock  to  each  other.  This 
treatment,  provided  in  §§  17.7  and 
17.33  of  Title  50  CFR,  Is  restricted  to 
species  having  captive  self-sustaining 
populations  (CSSP’s)  in  the  United 
States.  Only  eleven  species  of  mam¬ 
mals  and  birds  have  been  determined 
to  have  CSSP’s  at  this  time,  although 
other  species  are  being  considered  as 
potential  candidates. 

The  basis  for  treating  CSSP’s  as  sep¬ 
arate  “species”  from  the  wild  popula¬ 
tions  is  that  they  are  genetically  iso¬ 
lated  from  such  populations  and 
through  transfer  of  stock  the  captive 
animals  are  allowed  to  Interbreed. 
Thus,  they  can  be  considered  to  meet 
the  definition  of  “species”  In  the  Act: 

The  term  “species”  includes  any  subspe¬ 
cies  of  fish  or  wildlife  or  plants  and  any 
other  group  of  fish  or  wildlife  of  the  same 


species  or  smaller  taxa  In  common  spatial 
arrangement  that  Inter-breed  when  mature. 
(16  U.S.C.  1532ili).) 

There  is  a  precedent  for  determining 
some  populations  of  a  given  biological 
species  to  be  Endsingered  and  others 
to  be  Threatened.  In  the  case  of  the 
American  alligator,  for  example,  wild 
animals  in  certain  parts  of  the  United 
States  are  listed  in  one  or  the  other 
category,  and  those  in  the  wild  in 
parts  of  Louisiana  and  in  captivity  ev¬ 
erywhere  are  listed  as  Threatened 
under  the  simiiarity-of-appearance 
provision  of  the  Act.  This  arrange¬ 
ment  w'?.s  necessary  because  a  single 
listing  could  not  recognize  regional 
variation  in  alligator  abundance  and 
could  not  provide  the  flexibility  to  ap¬ 
propriately  regulate  or  conserve  all 
alligator  populations. 

The  Service  has  found  it  difficult  to 
administer  the  Act  with  respect  to  cap¬ 
tive  wildlife  so  that  both  the  letter 
and  spirit  of  the  law  are  observed. 
Most  of  the  zoos  and  wildlife  breeders 
in  this  country  have  stated  that  strict 
application  of  the  Act  to  their  oper¬ 
ations  has  interfered  with  the  propa¬ 
gation  of  Endangered  and  Threatened 
species.  The  need  to  obtain  a  permit 
has  delayed  transfer  of  surplus  ani¬ 
mals  or  breeding  stock  between  insti¬ 
tutions.  It  also  has  deterred  some  per¬ 
sons  froTn  acquiring  such  animals  be¬ 
cause  they  lacked  enough  prior  experi¬ 
ence  with  similar  animals  to  qualify 
for  a  permit.  Another  complaint  is 
that  the  prohibition  against  interstate 
commerce  greatly  reduces  the  market 
among  breeders  for  Endangered  and 
Threatened  species  and  there  is  not 
enough  profit  to  continue  their  propa¬ 
gation.  These  are  the  major  problems 
that  have  led  the  Service  to  the  pre¬ 
sent  review  of  its  regulations. 

Alternatives 

The  Service  seeks  to  Improve  its  reg¬ 
ulations  in  order  to  protect  wild  popu¬ 
lations  of  Endangered  and  Threatened 
species  while  interfering  as  little  as 
passible  with  their  captive  propaga¬ 
tion.  The  purpose  of  this  notice  is  to 
solicit  comments  on  the  alternative  ap¬ 
proaches,  which  will  be  considered  if 
proposed  regulations  are  drafted. 

1.  Determination  of  status.  The  pro¬ 
visions  of  the  Act  limit  the  scope  of 
what  zoos  and  wildlife  breeders  (and 
the  Service)  can  do  to  eliminate  obsta¬ 
cles  to  captive  propagation  of  species 
classified  as  Endangered.  The  Threat¬ 
ened  classification,  how-ever,  allows  for 
whatever  regulations  are  deemed  nec¬ 
essary  and  advisable  for  conservation. 
Therefore,  the  first  step  is  to  consider 
whether  certain  captive  populations 
may  constitute  separate  “species”  (see 
16  U.S.C.  1532(11))  and  whether  those 
species  may  be  reclassified  to  the 
threatened  category  or  taken  off  the 
list  altogether. 

The  reclassification  or  deletion  of 
captive  populations  would  have  to  be 
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In  accordance  with  Section  4(a)(1)  of 
the  Act: 

The  Secretary  shall  by  regulation  deter¬ 
mine  whether  any  species  is  an  endangered 
species  or  a  threatened  species  because  of 
any  of  the  following  factors: 

(1)  The  present  or  threatened  destruction, 
modification,  or  curtailment  of  its  habitat 
or  range; 

(2)  Over-utilization  for  commercial,  sport¬ 
ing,  scientific,  or  educational  purposes; 

(3)  Disease  or  predation; 

(4)  The  inadequacy  of  existing  regulatory 
mechanisms;  or 

(5)  Other  natural  or  manmade  factors  af¬ 
fecting  its  contiillied  existence.  (16  U.S.C. 
lS33(a)(l)). 

This  determination  would  have  to  be 
made  for  each  of  the  species  In  ques¬ 
tion. 

There  can  be  separate  rules  for  cap¬ 
tive  Threatened  species  differing  from 
the  rules  In  §§  17.31  and  17.32  for 
Threatened  species  In  general.  If  the 
captive  populations  were  deleted  from 
the  list  entirely,  they  would  not  be 
subject  to  the  Act.  This  could'make  it 
impossible  to  enforce  the  Act  for  wild 
populations  of  Endangered  and 
Threatened  species,  which  must  be 
protected  from  uncontrolled  taking. 

If  either  reclassification  or  deletion 
is  undertaken,  it  should  only  include 
those  species  in  which  wild  popula¬ 
tions  are  sufficiently  protected.  Other¬ 
wise,  such  action  could  interfere  with 
the  effectiveness  of  the  Act.  One  possi¬ 
bility  is  to  limit  the  action  to  certain 
captive  populations  in  the  United 
States,  since  the  Service  cannot  ade¬ 
quately  ensure  that  captive  wildlife  in 
other  countries  was  not  taken  from 
Endangered  or  Threatened  wild  popu¬ 
lations.  A  further  possiblity  is  to  limit 
the  action  to  certain  exotic  species,  on 
the  basis  that  wild  populations  of  spe¬ 
cies  native  to  this  country  are  more  ac¬ 
cessible  to  taking  and  are  not  protect¬ 
ed  by  import  controls.  In  any  case,  the 
Service  must  ensure  that  the  action 
will  not  jeopardize  the  continued  exis¬ 
tence  of  any  Endangered  or  Threat¬ 
ened  species,  in  accordance  with  Sec¬ 
tion  7  of  the  Act. 

Many,  but  not  all.  species  listed  as 
Endangered  or  Threatened  imder  the 
Act  are  listed  also  in  Appendices  I  and 
II  to  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora.  This  means  that 
such  species  are'  subject  to  import, 
export  and  re-export  controls  of  both 
the  Act  and  the  Convention.  However, 
the  Convention  cannot  always  be 
relied  upon  to  provide  controls  on  in¬ 
ternational  shipment  of  captive  wild¬ 
life  to  make  up  for  any  relaxation  in 
Endangered  and  Threatened  species 
regulations.  There  are  two  reasons  for 


this.  First,  changes  in  the  list  of  spe¬ 
cies  in  appendices  to  the  Convention 
are  made  by  international  agreement. 
They  can  occur  whether  or  not  the 
United  States  agrees,  since  it  is  only 
one  of  44  countries  now  party  to  the 
Convention.  Second,  the  Service  has 
had  reasons  to  questions  the  validity 
of  documents  issued  in  certain  other 
countries  to  meet  Convention  require¬ 
ments. 

2.  Special  rules.  If  captive  popula¬ 
tions  of  certain  otherwise  Endangered 
or  Threatened  species  are  separately 
listed  as  Threatened  captive  species,  it 
is  possible  to  have  special  rules  govern¬ 
ing  activities  involving  them.  The 
basic  intent  of  these  rules  would  be  to 
conserve  both  wild  and  captive  popula¬ 
tions.  For  example,  the  rules  might  re¬ 
quire  registration  or  marking  of  cap¬ 
tive  individuals  in  a  supervised  ap¬ 
proved  manner  so  that  they  can  be  dis¬ 
tinguished  with  reasonable  assurance 
from  species  taken  from  the  wild.  The 
rules  might  also  require  persons  hold¬ 
ing  these  species  in  captivity  to  keep 
records  and  to  report  transactions  to 
the  Service. 

An  important  aspect  of  special  rules 
would  be  to  reduce  or  eliminate  permit 
requirements  for  many  of  the  normal 
practices  in  captive  species  propaga¬ 
tion.  While  it  might  be  necessary  to 
prohibit  certain  activities,  and  autho¬ 
rize  exceptions  by  permit  within  cer¬ 
tain  limits,  other  activities  could  be 
free  from  prohibitions.  It  might  by 
necessary  to  prohibit  import,  export 
and  taking  for  certain  purposes  that 
are  inconsistent  with  purpose  of  the 
Act.  “Take”  is  defined  in  the  Act  to 
mean  “harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct.”  The  prohibition 
against  taking  might  also  include  pos¬ 
session  and  other  activites  (selling,  de¬ 
livering,  carrying,  transporting  or 
shipping)  with  unlawfully  taken  wild¬ 
life.  The  purposes  for  which  taking 
and  other  activities  are  a’  owed  with¬ 
out  restriction  would  be  similar  to 
those  for  which  the  current  Threat¬ 
ened  species  permits  are  issued  under 
§  17.32:  scientific  purposes,  the  en¬ 
hancement  of  propagation  or  survival, 
zoological  exhibition  and  educational 
purposes. 

Permits  might  still  be  required  for 
activities  that  could  possibly  harm 
wild  populations:  import,  export  and 
taking  for  any  purpose  other  than 
those  named  above  if  it  is  consistent 
with  the  purposes  of  the  Act. 

3.  Similarity  of  Appearance.  Another 
alternative  that  would  be  available  in 
some  instances  would  be  treatment  of 
to  the  close  resemblance  in  appear- 


a  captive  population  constituting  a 
separate  “species”  as  Endangered  or 
Threatened  under  the  Act’s  similarity 
of  appearance  provision,  16  U.S.C. 
1533(e).  This  would  involve  a  determi¬ 
nation  that  the  captive  population  was 
no  longer  Endangered  or  Threatened 
biologically,  but  should  still  be  treated 
as  such  because  the  substantial  diffi¬ 
culty  enforcement  personnel  would 
have  in  attempting  to  differentiate  be¬ 
tween  it  and  the  wild  population,  due 
ance,  would  constitute  an  additional 
threat  to  the  wild  population.  It  would 
also  have  to  be  foxmd  that  treating  the 
captive  population  as  Endangered  or 
Threatened  would  substantially  facili¬ 
tate  enforcement  of  the  Act  and  fur¬ 
ther  its  policies. 

Under  50  CFR  17.50-17.51,  any  such 
captive  “similarity-of-appearance  spe¬ 
cies”  would  be  listed  as  Endangered  or 
Threatened  and  would  be  subject  to 
the  same  prohibitions  applicable  to  a 
species  so  listed  for  biolo^cal  reasons. 
However,  under  the  Act  and  50  CFR 
17.52,  the  permit  requirements  for 
similarity-of-appearance  species  are 
only  those  necessary  to  facilitate  en¬ 
forcement  and  insure  the  conservation 
of  wild  populations  and  other  truly 
Endangered  or  Threatened  species  (18 
U.S.C.  1533(e)).  Thus,  the  application 
requirements  and  issuance  criteria  for 
similarity-of-appearance  permits  are 
less  detailed  than  those  for  other  per¬ 
mits.  Permits  might  be  issued  to  cover 
any  number  of  otherwise  prohibited 
activities  over  a  specified  period  of 
time.  However,  the  control  of  Import, 
export  and  re-export  needed  to  protect 
wild  populations  might  require  a  sepa¬ 
rate  permit  under  this  same  §  17.52  for 
each  transaction  of  these  types. 

The  Service  does  not  expect  to  limit 
its  consideration  to  the  alternatives 
described  in  this  notice.  It  seeks  com¬ 
ments  on  these  and  other  approaches 
that  should  be  considered  in  revising 
the  regulations  to  make  them  more  ef¬ 
fective  in  achieving  the  purposes  of 
the  Act  with  respect  to  captive  wild¬ 
life. 

This  document  was  prepared  by  Dr. 
Richard  L.  Jachowski,  Federal  Wild¬ 
life  Permit  Office. 

Note.— The  Department  of  the  Interior 
has  determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara¬ 
tion  of  an  Economic  Impact  Statement 
under  Executive  Order  11949  and  OMB  Cir¬ 
cular  A-107. 

Dated:  April  11, 1978. 

Harvey  K.  Nelson, 
Acting  Director,  U.S.  Fish 
and  Wildlife  Service. 

[FR  Doc.  78-10014  PUed  4-13-78;  8:45  am) 
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